
B. Premium Pay

Fiscal Recovery Funds payments may be used by recipients to provide premium pay to eligible 

workers performing essential work during the COVID-19 public health emergency or to provide 

grants to third-party employers with eligible workers performing essential work.95  These are 

workers who have been and continue to be relied on to maintain continuity of operations of 

essential critical infrastructure sectors, including those who are critical to protecting the health 

and wellbeing of their communities.  

Since the start of the COVID-19 public health emergency in January 2020, essential workers 

have put their physical wellbeing at risk to meet the daily needs of their communities and to 

provide care for others.  In the course of this work, many essential workers have contracted or 

died of COVID-19.96  Several examples reflect the severity of the health impacts for essential 

workers.  Meat processing plants became “hotspots” for transmission, with 700 new cases 

reported at a single plant on a single day in May 2020.97  In New York City, 120 employees of 

the Metropolitan Transit Authority were estimated to have died due to COVID-19 by mid-May 

2020, with nearly 4,000 testing positive for the virus.98  Furthermore, many essential workers are 

people of color or low-wage workers.99  

95 Sections 602(c)(1)(B), 603(c)(1)(B) of the Act.
96 See, e.g., Centers for Disease Control and Prevention, COVID Data Tracker: Cases & Death among Healthcare 
Personnel, https://covid.cdc.gov/covid-data-tracker/#health-care-personnel (last visited May 4, 2021); Centers for 
Disease Control and Prevention, COVID Data Tracker: Confirmed COVID-19 Cases and Deaths among Staff and 
Rate per 1,000 Resident-Weeks in Nursing Homes, by Week – United States, https://covid.cdc.gov/covid-data-
tracker/#nursing-home-staff (last visited May 4, 2021).
97 See, e.g., The Lancet, The plight of essential workers during the COVID-19 pandemic, Vol. 395, Issue 
10237:1587 (May 23, 2020), available at https://www.thelancet.com/journals/lancet/article/
PIIS0140-6736%2820%2931200-9/fulltext.
98 Id.
99 Joanna Gaitens et al., Covid-19 and essential workers: A narrative review of health outcomes and moral injury, 
Int’l J. of Envtl. Research and Pub. Health 18(4):1446 (Feb. 4, 2021), available at 
https://pubmed.ncbi.nlm.nih.gov/33557075/; Tiana N. Rogers et al., Racial Disparities in COVID‐19 Mortality 
Among Essential Workers in the United States, World Med. & Health policy 12(3):311-27 
(Aug. 5, 2020), available at https://onlinelibrary.wiley.com/doi/full/10.1002/wmh3.358 (finding that vulnerability 
to coronavirus exposure was increased among non-Hispanic blacks, who disproportionately occupied the top nine 
essential occupations).



• Staff at nursing homes, hospitals, and home care settings;

• Workers at farms, food production facilities, grocery stores, and restaurants;

• Janitors and sanitation workers;

• Truck drivers, transit staff, and warehouse workers;

• Public health and safety staff;

• Childcare workers, educators, and other school staff; and

• Social service and human services staff.

During the public health emergency, employers’ policies on COVID-19-related hazard pay have 

varied widely, with many essential workers not yet compensated for the heightened risks they have faced 

and continue to face.100  Many of these workers earn lower wages on average and live in 

socioeconomically vulnerable communities as compared to the general population.101  A recent study 

found that 25 percent of essential workers were estimated to have low household income, with 13 percent 

in high-risk households.102  The low pay of many essential workers makes them less able to cope with the 

financial consequences of the pandemic or their work-related health risks, including working hours lost 

due to sickness or disruptions to childcare and other daily routines, or the likelihood of COVID-19 

spread in their households or communities.  Thus, the threats and costs involved with maintaining the 

ongoing operation of vital facilities and services have been, and continue to be, borne by those that are 

often the most vulnerable to the pandemic.  The added health risk to essential workers is one prominent 

way in which the pandemic has amplified pre-existing socioeconomic inequities.

100  Economic Policy Institute, Only 30% of those working outside their home are receiving hazard pay (June 
16, 2020), https://www.epi.org/press/only-30-of-those-working-outside-their-home-are-receiving-hazard-pay-
black-and-hispanic-workers-are-most-concerned-about-bringing-the-coronavirus-home/.
101 McCormack, supra note 37.
102 Id.

These workers, in particular, have borne a disproportionate share of the health and economic impacts of the 
pandemic.  Such workers include:  



 The Fiscal Recovery Funds will help respond to the needs of essential workers by 

allowing recipients to remunerate essential workers for the elevated health risks they have faced 

and continue to face during the public health emergency. To ensure that premium pay is targeted 

to workers that faced or face heightened risks due to the character of their work, the interim final 

rule defines essential work as work involving regular in-person interactions or regular physical 

handling of items that were also handled by others.  A worker would not be engaged in essential 

work and, accordingly may not receive premium pay, for telework performed from a residence. 

Sections 602(g)(2) and 603(g)(2) define eligible worker to mean “those workers needed 

to maintain continuity of operations of essential critical infrastructure sectors and additional 

sectors as each Governor of a State or territory, or each Tribal government, may designate as 

critical to protect the health and well-being of the residents of their State, territory, or Tribal 

government.”103  The rule incorporates this definition and provides a list of industries recognized 

as essential critical infrastructure sectors.104  These sectors include healthcare, public health and 

safety, childcare, education, sanitation, transportation, and food production and services, among 

others as noted above.  As provided under sections 602(g)(2) and 603(g)(2), the chief executive 

of each recipient has discretion to add additional sectors to this list, so long as additional sectors 

are deemed critical to protect the health and well-being of residents.  

In providing premium pay to essential workers or grants to eligible employers, a recipient 

must consider whether the pay or grant would “respond to” to the worker or workers performing 

essential work.  Premium pay or grants provided under this section respond to workers 

performing essential work if it addresses the heightened risk to workers who must be physically 

present at a jobsite and, for many of whom, the costs associated with illness were hardest to bear 

financially.  

103 Sections 602(g)(2), 603(g)(2) of the Act.
104  The list of critical infrastructure sectors provided in the interim final rule is based on the list of 
essential workers under The Heroes Act, H.R. 6800, 116th Cong. (2020).



 Many of the workers performing critical essential services are low- or moderate-income 

workers, such as those described above.  The ARPA recognizes this by defining premium pay to 

mean an amount up to $13 per hour in addition to wages or remuneration the worker otherwise 

receives and in an aggregate amount not to exceed $25,000 per eligible worker.  To ensure the 

provision is implemented in a manner that compensates these workers, the interim final rule 

provides that any premium pay or grants provided using the Fiscal Recovery Funds should 

prioritize compensation of those lower income eligible workers that perform essential work.  

As such, providing premium pay to eligible workers responds to such workers by helping 

address the disparity between the critical services and risks taken by essential workers and the 

relatively low compensation they tend to receive in exchange.  If premium pay would increase a 

worker’s total pay above 150 percent of their residing state’s average annual wage for all 

occupations, as defined by the Bureau of Labor Statistics’ Occupational Employment and Wage 

Statistics, or their residing county’s average annual wage, as defined by the Bureau of Labor 

Statistics’ Occupational Employment and Wage Statistics, whichever is higher, on an annual 

basis, the State, local, or Tribal government must provide Treasury and make publicly available, 

whether for themselves or on behalf of a grantee, a written justification of how the premium pay 

or grant is responsive to workers performing essential worker during the public health 

emergency.105

The threshold of 150 percent for requiring additional written justification is based on an analysis 

of the distribution of labor income for a sample of 20 occupations that generally correspond to the 

essential workers as defined in the interim final rule.106 

105 County median annual wage is taken to be that of the metropolitan or nonmetropolitan area that includes the 
county.  See U.S. Bureau of Labor Statistics, State Occupational Employment and Wage Estimates, https://
www.bls.gov/oes/current/oessrcst.htm (last visited May 1, 2021); U.S. Bureau of Labor Statistics, May 2020 
Metropolitan and Nonmetropolitan Area Estimates listed by county or town, https://www.bls.gov/oes/current/
county_links.htm (last visited May 1, 2021).
106 Treasury performed this analysis with data from the U.S. Census Bureau’s 2019 Annual Social and Economic 
Supplement.  In determining which occupations to include in this analysis, Treasury excluded management and 
supervisory positions, as such positions may not necessarily involve regular in-person interactions or physical 
handling of items to the same extent as non-managerial positions.  



The threshold of 150 percent for requiring additional written justification is based on an 

analysis of the distribution of labor income for a sample of 20 occupations that generally 

correspond to the essential workers as defined in the interim final rule.106  For these occupations, 

labor income for the vast majority of workers was under 150 percent of average annual labor 

income across all occupations. Treasury anticipates that the threshold of 150 percent of the 

annual average wage will be greater than the annual average wage of the vast majority of eligible 

workers performing essential work.  These enhanced reporting requirements help to ensure 

grants are directed to essential workers in critical infrastructure sectors and responsive to the 

impacts of the pandemic observed among essential workers, namely the mis-alignment between 

health risks and compensation.  Enhanced reporting also provides transparency to the public.  

Finally, using a localized measure reflects differences in wages and cost of living across the 

country, making this standard administrable and reflective of essential worker incomes across a 

diverse range of geographic areas.  

Furthermore, because premium pay is intended to compensate essential workers for 

heightened risk due to COVID-19, it must be entirely additive to a worker’s regular rate of 

wages and other remuneration and may not be used to reduce or substitute for a worker’s normal 

earnings.  The definition of premium pay also clarifies that premium pay may be provided 

retrospectively for work performed at any time since the start of the COVID-19 public health 

emergency, where those workers have yet to be compensated adequately for work previously 

performed.107

106 Treasury performed this analysis with data from the U.S. Census Bureau’s 2019 Annual Social and 
Economic Supplement.  In determining which occupations to include in this analysis, Treasury excluded 
management and supervisory positions, as such positions may not necessarily involve regular in-person 
interactions or physical handling of items to the same extent as non-managerial positions.  
107 However, such compensation must be “in addition to” remuneration or wages already received.  That 
is, employers may not reduce such workers’ current pay and use Fiscal Recovery Funds to compensate 
themselves for premium pay previously provided to the worker. 



Treasury encourages recipients to prioritize providing retrospective premium pay where 

possible, recognizing that many essential workers have not yet received additional 

compensation for work conducted over the course of many months.  Essential workers who 

have already earned premium pay for essential work performed during the COVID-19 public 

health emergency remain eligible for additional payments, and an essential worker may receive 

both retrospective premium pay for prior work as well as prospective premium pay for current 

or ongoing work.  

To ensure any grants respond to the needs of essential workers and are made in a fair and 

transparent manner, the rule imposes some additional reporting requirements for grants to third-

party employers, including the public disclosure of grants provided.  See Section VIII of this 

SUPPLEMENTARY INFORMATION, discussing reporting requirements.  In responding to the 

needs of essential workers, a grant to an employer may provide premium pay to eligible workers 

performing essential work, as these terms are defined in the interim final rule and discussed 

above.  A grant provided to an employer may also be for essential work performed by eligible 

workers pursuant to a contract.  For example, if a municipality contracts with a third party to 

perform sanitation work, the third-party contractor could be eligible to receive a grant to provide 

premium pay for these eligible workers.  

Question 10:  Are there additional sectors beyond those listed in the interim final rule 

that should be considered essential critical infrastructure sectors?  

Question 11:  What, if any, additional criteria should Treasury consider to ensure that 

premium pay responds to essential workers?   

Question 12: What consideration, if any, should be given to the criteria on salary 

threshold, including measure and level, for requiring written justification?




